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Decisions

Google fined €4.34 billion

The European Commission has fined Google €4.34 
billion for breaching EU anti-trust rules. Since 2011, 
Google has imposed restrictions on Android device 
manufacturers and mobile network operators to 
strengthen its dominant position in general internet 
search.

This case involved three types of restrictions:

1. Google required manufacturers to pre-install the 
Google Search app and browser app (Chrome), as 
a condition for licensing Google’s app store (the 
Play Store).

2. Google made payments to certain large 
manufacturers and mobile network operators on 
the condition that they exclusively pre-installed 
the Google Search app on their devices.

3. Google prevented manufacturers wishing to pre-
install Google apps from selling any smart mobile 
devices running on alternative versions of Android 
that were not approved by Google.

Asus, Denon & Marantz, Philips and Pioneer 
fined €111 million

The Commission has fined four consumer 
electronics manufacturers for fixing online  
resale prices.

Asus, Denon & Marantz, Philips and Pioneer 
engaged in so called ‘fixed or minimum resale 
price maintenance’ by restricting the ability of their 
online retailers to set their own retail prices. If online 
retailers did not follow the prices requested by 
manufacturers, they faced threats or sanctions such 
as blocking of supplies.

As a result of the actions taken by these four 
companies, millions of European consumers faced 
higher prices for kitchen appliances, notebook 
computers and many other products.

In addition, many online retailers use pricing 
algorithms which automatically adapt retail prices 
to those of competitors. In this way, the pricing 
restrictions imposed typically had a broader impact 
on overall online prices. 

EU Policies & Guidance

Consultation on guidelines to estimate the 
harm caused by cartels

The Commission has launched a consultation on 
draft guidelines to help national courts estimate the 
economic harm caused by cartels.

The draft guidelines:

 – describe the procedural instruments available to 
national courts when assessing the existence of 
overcharges passed on to indirect customers

 – provide an overview of the most common 
economic methods and techniques to quantify 
passed-on overcharges and are intended to 
complement the Practical Guide on Quantifying 
Harm issued in 2013.

The deadline for submitting comments on the draft 
guidelines is 4 October 2018.

State Aid

Spain to recover €167 million from Correos

The Commission has found that Correos, the 
publicly-owned Spanish postal operator, was 
overcompensated for the delivery of its universal 
postal service obligation between 2004 and 
2010, and also benefited from incompatible tax 
exemptions. Spain now has to recover around  
€167 million from Correos.

EU State Aid rules require that incompatible State 
Aid is recovered in order to remove the distortion 
of competition created by the aid and there are no 
fines under EU State Aid rules.
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Commission adopts Best Practices Code for State Aid

The Commission has adopted a new Best Practices Code for 
State Aid control. The Code provides guidance on the day-
to-day conduct of State Aid procedures, to improve their 
effectiveness, transparency and predictability.

In particular, it includes guidance on how Member State 
authorities can implement measures which are unlikely  
to distort competition, without formally notifying  
the Commission.

Merger Determination

Phoenix/SLAL

This transaction involved the proposed acquisition by Phoenix 
Group Holdings of Standard Life Assurance Limited.

The CCPC assessed the likely competitive impact of the 
proposed transaction with reference to both broad (i.e. the 
provision of all life insurance products) and narrow (i.e. the 
provision of closed book life insurance products) potential 
product markets.

In relation to the geographic scope of the relevant potential 
product markets, the CCPC analysed the transaction’s impact 
by reference to the State. 

While there was a horizontal overlap between the parties 
with respect to the supply of closed life insurance products, 
post-transaction, the combined market share of the parties 
in relation to the provision of life insurance products would 
remain virtually unchanged.

In addition, there would remain four significant and large 
competitors to Phoenix, namely Irish Life, Zurich, New Ireland 
and Aviva/Friends First.

In relation to closed book life insurance products, the 
CCPC noted that Phoenix faced competition both from life 
insurance companies and other financial institutions.

The CCPC concluded that the proposed transaction would 
not substantially lessen competition in any market for goods 
or services in the State.

Practice Note

Single economic entities

The prohibition on anti-competitive agreements only applies 
to agreements between independent undertakings.

When one company exercises decisive influence over another 
company they form a single economic entity, and hence, are 
part of the same undertaking.

The test is whether the parent company can, and does in 
fact, exercise decisive influence over the other with the result 
that the latter does not enjoy ‘real autonomy’ in determining 
its commercial policy on the market. For these purposes it 
is necessary to examine all the relevant factors relating to 
the economic, organisational and legal links which tie the 
subsidiary to the parent company, which will vary from case 
to case. These factors include the shareholding that a parent 
company has in its subsidiary, the composition of the Board of 
Directors, the extent to which the parent influences the policy 
of or issues instructions to the subsidiary and similar matters.

The exercise of decisive influence by the parent company over 
the conduct of a subsidiary can be presumed in the case of 
wholly-owned subsidiaries. 

Similarly, a parent company can be held liable for its 
subsidiary’s anti-competitive behaviour on the basis that a 
parent company and its subsidiaries form a single economic 
unit. The principle of parental liability can have an impact on 
the level of fines as the turnover of the parent company can 
be included when calculating the fine.
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